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Who says it?

• Gabriel Kleiman, Assistant General Counsel, Pfizer 
Inc., New York City

• Leads the Intellectual Property team for Emerging
Markets at Pfizer

• Focused on making Latin America a hub of 
biotechnology innovation through partnership and 
collaboration with top-tier scientific and investment
partners

• Was a scientist in molecular biology before
becoming a lawyer
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Our discussion on the limits to
biotech inventions

• Is this about ethics/morality?
• Two dimensions in ethics
• Ethical dimensions in patenting

3



Ethics versus morality.  What is the 
difference?
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n Both are used to define what is right and wrong

n There is no agreed definition or distinction:

Morality is… Ethics is…

The values of individuals -and- The values of society

The values of individuals and 
groups -and- The rules imposed by one 

group on another

The values of individuals and 
groups -and-

A way of using morality and 
other factors to determine what 

is right and wrong

Ethics -and- Morality



Differing moral/ethical views
depending on the technology

5

Embryonic stem cells

Methods for growing and 
harvesting tissues and organs

Cloned animals and humans

More efficient way
to slaughter cattle

Better way to 
hunt whales

More efficient method for
performing capital punishment

GMOs - Transgenic cells, 
plants, and animals



Two dimension in ethics
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Rights-Based
n Rights of the individual

n Example – human rights

Utilitarian (balance of interests)
n Determination of right and 

wrong depends on weighing of 
good versus bad of an action

n Policies that are based on 
benefits to greater good (public 
interest)

n One approach might balance 
the rights of one part of society 
against the rights of another 

Negative Rights
• Cannot be taken
• Society must protect
• Life, liberty, property, 

free speech, etc.

Positive Rights
• Must be received
• Society must provide
• Examples:

oHealthcare
oEducation

Rights



Ethical dimension when applied 
to intellectual property
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Rights-Based

n Rights of inventors to 
benefit from fruits of their 
invention

n Rights of society to have 
access to fruits of 
scientific advancement

Utilitarian (balance of interests)

n Patents enable people to 
invest in innovation

n Patents allow technology 
to be made public and 
widely disseminated

n The price society pays for 
the benefit is the limited 
“monopoly” of patents



Is this rights-based or utilitarian?

n Everyone has the right to the protection of the moral and 
material interests resulting from any scientific, literary or 
artistic production of which he is the author.

n Everyone has the right freely to… share in scientific 
advancement and its benefits.
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Article 27, Universal Declaration of Human Rights 



Rights-based or utilitarian?

n The protection and enforcement of intellectual property 
rights should contribute to the promotion of technological 
innovation and to the transfer and dissemination of 
technology, to the mutual advantage of producers and 
users of technological knowledge and in a manner 
conducive to social and economic welfare, and to a 
balance of rights and obligations.
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Article 7, TRIPS Agreement 



Rights-based or utilitarian?

n To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the 
exclusive right to their respective writings and 
discoveries
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Article 1, Section 8, U.S. Constitution 



Bioethical dilemma

n How do we define the right policy?
n Consider the differing interests regarding Embryonic 

Stem Cells:
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Right of the potential human 
life destroyed to make the cells

Right of patients who
will die without
treatment

Society’s interest in 
advancing science Society’s interest in a 

healthier population

Right of inventor to benefit
from his invention

Right of society to benefit
from inventions

Society’s interest in 
developing industry



Morality standard in patent laws

n European patents shall not be granted in respect 
of…inventions the commercial exploitation of which would be 
contrary to "ordre public" or morality – Art. 53(a) of EPC

n Members may exclude from patentability inventions, the 
prevention within their territory of the commercial exploitation 
of which is necessary to protect ordre public or morality – Art. 
27(2), TRIPS Agreement

n No son patentables…[l]as invenciones cuya explotación en el 
territorio de la REPUBLICA ARGENTINA deba impedirse 
para proteger el orden público o la moralidad – Art. 7, Ley 
sobre Patentes de Invención y Modelos de Utilidad, Argentina

12



“Moral Utility” in the U.S.

n For 150 years the U.S. patent utility requirement 
included a morality component:
• [T]he invention should not be…injurious to the well-being, good 

policy, or sound morals of society -- Lowell vs. Lewis (1817)

n Many patents denied or invalidated on this basis

n Then the view changed…
[W]e cannot find any basis…which justify a conclusion that 
inventions which are useful only for gambling…are void of 
patentable utility. ... [W]e think this office should not be the agency 
which seeks to enforce a standard of morality with respect to 
gambling -- 200 U.S.P.Q. 801 (B.P.A. 1977)
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Leaving questions

n How are conflicting interests and different views 
reconciled in order to arrive at workable national 
policies and laws?

n Who is making the decisions of what inventions 
meet the test of morality?

n Should morality have a place in patent law? 
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Thank you!

Gabriel Kleiman
Assistant General Counsel, Pfizer Inc.

Gabriel.L.Kleiman@pfizer.com
+1-212-733-0803
+1-347-281-3735



Bioethics of consent
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n Applies to use of genetic and biological resources for 
research or commercial gain

n How much consent is needed for the use to be ethical?

n Who gives the consent? – Individuals? Indigenous 
communities? Nation?

Individuals
• Tissue samples
• Gene sequences
• Declaration on Human Genome 

and Human Rights (1997)

Community and national
• Bio-prospecting
• Traditional knowledge in genetic 

resources
• Convention on Biodiversity (Art. 15) 

and the Nagoya Protocol (Art. 7)


