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THE PROTECTION AND EXPLOITATION OF 
IMAGE RIGHTS IN THE SPORTS INDUSTRY



Virtually all legal systems provide protection to the person’s identity.

In Brazil, these rights are called “personality rights” and include the person’s
name, surname, nickname, signature, image and voice.

In the U.S., these rights are firmly viewed as property rights and guarantee to
the individual the right to control the commercial use of his or her name,
image, likeness or other unequivocal aspects of one’s identity.

“The rule is fairly well established that well known athletes have a property right
in their identities and are allowed to recover for wrongful appropriation”. (Hirsh
v. Johnson, 1979)

Personality Rights



Image rights play a fundamental role in the sports industry because
they:

- are subject matter of advertising, licensing and endorsement 
contracts;

- represent a significant parcel of the athletes’ income;

- enable the hiring of super stars and consist an important source of 
income for clubs and other sports entities.

Image Rights



First Brazilian athlete to enter into an endorsement contract:

Leônidas da Silva, the Diamante Negro (“Black Diamond”).
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BRAZILIAN CONSTITUTION:

Art. 5° (...)

V – the right of reply is ensured, in proportion to the offense, as well as compensation
for material or moral damages to the image of the individual;

X – the privacy, private life, honor and image of the persons are protected, assuring
the right of compensation for material or moral damages resulted from their
violation;

XXVIII – under the terms of the law, the following are ensured:

a) protection to the reproduction of the human image and voice, including in
sports activities;

Image Rights under Brazilian Law 



BRAZILIAN CIVIL CODE:

Art. 20 – The exhibition or use of a person's image can be prohibited, without prejudice to
damages if that use has caused harm to the honor, reputation or respectability of the person, or
if the use is intended for commercial purposes.

Paragraph: In case of death, the protection provided in this article can be claimed by the
surviving wife/husband or by any ancestor or descendant of the person.

BRAZILIAN IP STATUTE (Law 9.279/96):

Article 124 – The following are not registrable as marks:

XV – personal names or signatures thereof, family or patronymic names and images of third
parties, except with the consent of the owner, his heirs or his successors;

Image Rights under Brazilian Law



Brazilian law grants broad protection to image rights and provides
several legal tools for fighting its unlawful appropriation.

So where are the issues?

- Difficulties in determining the exact scope of these rights;

- Exploitation of these rights in the context of major sports events.

Image Rights under Brazilian Law



Image Rights and their scope of protection



Our intention is 
not giving you 
talent. It is 
teaching you 
what to do with 
that.  

Image Rights and their scope of protection



White v. Samsung Electronics (9th Cir. 1992)

Image Rights and their scope of protection



Majority decision:

“The right of publicity does not require that appropriations of identity be
accomplished through particular means to be actionable. If we treat the means of
appropriation as dispositive in our analysis, we would not only weaken the right of
publicity but effectively eviscerate it. Viewed separately, the individual aspects of the ad
in question say little. Viewed together, they leave no doubt about the celebrity the ad is
meant to depict. Considerable energy and ingenuity are expended by those who have
achieved celebrity value to exploit it for profit. The law protects the celebrity’s sole
right to exploit this value.” (White v. Samsung Electronics, 9th Cir. 1992)
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Civil Code – Art. 20 – The use of a person's image can be prohibited (…) if the use is
intended for commercial purposes.

On the other hand, Brazilian Copyright law provides that “parodies are free if they are not
precise reproductions of the original work and do not cause harm to their reputation” (art.
47).

“Parody has an obvious claim to transformative value: like less humorous forms of criticism,
it can provide social benefit by shedding light on an earlier work, and, in the process,
creating a new one. Parody needs to mimic an original to make its point. The
threshold question is whether a parodic character may reasonably be perceived.” (Campbell
v. Acuff-Rose Music U.S. 1994)

Is there an infringement of Ronaldo’s image rights?
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Would be lawful to use this photo to illustrate a journalistic article about the World Cup?

Would be lawful to write a book about the World Cup and use this photo in the cover?

Would be lawful to paint this photo and thereafter sell it as paintings and posters?

Would be lawful to use this photo or the respective painting in a commercial advertisement?

Carlos Alberto Torres is the only person in the photo who could claim infringement of his image rights? Or
the other persons appearing in the photo could claim infringement as well?

Image Rights and their scope of protection
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Image Rights and major sports events

FIFA World Cup 

- As far as ambush marketing provisions are respected, FIFA does not fight
against, or create restrictions to, the use of the image of the players.

- Non-sponsoring companies, therefore, can freely activate their endorsement
contracts during the event.



Image Rights and major sports events

Olympic Games 

- In the Olympics, the scenario is completely different.

- Rule 40, Bye-law 3, of the Olympic Charter:

Rule 40 applies to the athlete and sanctions include temporary or permanent
suspension (including future Olympic Games) and disqualification.

- Very controversial rule which has generated a strong debate in Brazil and elsewhere.



Image Rights and major sports events

- Arguments in favor of Rule 40:

§ Necessary to protect the commercial properties of the event;
§ Necessary to prevent ambush marketing;
§ Very limited in time (black-out period – during the event and 9 days before and 3 days

after the Games)

- Arguments against Rule 40:

§ The image right was legitimately acquired;
§ The image activation, in itself, does not constitute ambush marketing;
§ There are already anti-ambush marketing provisions in place;
§ In the long run, the Rule strongly discourages companies to invest in sponsorship

contracts. This can be especially deleterious for low-profile athletes or for
practitioners of unpopular sports which do not have much exposure outside of the
Olympic Games.



Image Rights and major sports events

Olympic Games

- Rule 40 and the Brazilian Constitution:

Art. 5, item XXVIII – under the terms of the law, the following are ensured:

a) protection to the reproduction of the human image and voice, including in
sports activities.

- Does it mean that Rule 40 is unconstitutional under Brazilian law?



Image Rights and major sports events

Olympic Games

- How Rule 40 has been working in practice?



Image Rights and major sports events

- For Rio 2016, the IOC relaxed the rule but issued Guidelines granting each
National Olympic Committee (NOC) the ability to decide on how to deal with
the issue.

- Several NOCs allowed the activations but created special requirements that
the non-sponsoring companies had to comply with:

Ø No direct or indirect association with the event;
Ø The campaign had to be submitted six months before start of the event;
Ø Submissions had to include a media schedule demonstrating that the campaign

would run continuously no later than four months in advance of the start of the event.

- The Brazilian NOC has not relaxed the Rule, which means that non-
sponsors of the event had to suspend their advertising campaigns during
the Games.
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Conclusions

- Image rights play a fundamental role in the sports industry;

- Brazilian law grants broad protection to image rights;

- In spite of this, the scope of these rights is a very fertile ground for litigation;

- Rule 40 is highly controversial and arguably unconstitutional in Brazil;

- Need to strike the balance between the interests of the official sponsors and
of the companies that make heavy investments in endorsement contracts;

- It remains to be seen how the IOC and the NOCs will behave in the
upcoming events…
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